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Demal of Refund Claims Due to Assessments of Additional
Tax and Interest Due Caused by the Reduction of the
Recycling Credits for the 2007 and 2008 Tax Years

FINAL RULING

The Kentucky Department of Revenue (the “Department”) has partly denied a refund to
d, Inc. (*the Taxpayer”) for the taxable period ended December 31,
2008 (2008) due to reductions made by the Department to the Credits for the taxable periods
ended December 31, 2007 (2007) and December 31, 2008 (2008) in accordance with Kentucky
Revised Statute (KRS) 141.0205. The following table summarizes the amount by which the
Taxpayer’s 2008 refund was reduced to pay the additional tax and interest due cavsed by the
partial disallowance of Recycling Credits by the Department.
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At issue is the Department’s partial demal of the Taxpayer’s 2008 refund request or claim
as outlined above caused by the reduction to the Recychng Credits for 2007 and 2008.

KRS 141.390(2)(a) states:

A taxpayer that purchases recycling or composting
equipment to be used exclusively within this state for
recycling or composting postconsumer waste materials shall
be entitled to a credit aganst the income taxes imposed
pursuant to this chapter, including any tax due under the
provisions of ICRS 141.040, in an amount equal to ffty
percent (50%) of the installed cost of the recycling or
composting equipment. Any credit allowed against the
income taxes imposed pursuant to this chapter shall also be
applied against the limited liability entity tax imposed by
KRS 141.0401, with the ordering of credits as provided in
KRS 141.0205.

The Recycling Credits were adjusted by the Department in accordance with KRS
141.0205 which provides for the prionty application and use of tax credits and states in part:

If a taxpayer is entided to more than one (1) of the tax
credits allowed against the tax imposed by KRS 141.020,
141.040, and 141.0401, the prionity of application and use of
the credits shall be determined as follows:

(4) The nonrefundable credit permitted by KRS 141.0401
shall be applied against the tax imposed by KRS 141.040.

(5) The following nonrefundable credits shall be applied
against the sum of the tax imposed by KRS 141.040 after
subtracting the credit provided for in subsection (4) of this
section, and the tax imposed by KRS 141.0401 in the
following order:

(¢) The recycling or composting equipment credit
permitted by KRS 141.390;

It is the Taxpayer’s position that the base for the calculation of the Recycling Credit to
be applied against Income Tax is derived by taking the sum of the Income Tax liability and the
Limited Liability Endty Tax (LLET) and subtracting the LLET Credit.

It is the Department’s position that the Recycling Credit is first utilized against the LLET
as provided in KRS 141.0401(3) which is in accordance with KRS 141.0205(5).
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KRS 141.0401(3) states:

A nonrefundable credit based on the tax calculated under
subsection (2) of this section shall be allowed against the tax
imposed by KRS 141.020 or 141.040. The credit amount
shall be determined as follows:
(a) The credit allowed a corporation subject to the
tax imposed by KRS 141.040 shall be equal to the
amount of tax calculated under subsection (2) of this
section for the current year after subtraction of any
credits identified in KRS 141.0205, reduced by the
minimum tax of one hundred seventy-five dollars
($175), plus any credit determined in paragraph (b)
of this subsection for tax paid by wholly or partially
owned limited liability pass-through entities. The
amount of credit allowed to a corporaton based on
the amount of tax paid under subsection (2) of this
section for the current year shall be applied to the
income tax due from the corporation’s activities in
this state. Any remaining credit from the
corporation shall be disallowed.

Based upon the foregoing, the LLET is first reduced by the Recycling Credit and then by the
minimum $175 to calculate the nonrefundable LLET credit, to be later applied against the
Income Tax labiliy. Once the nonrefundable LLET credit has been denived, KRS 141.0205
must be referenced to ensure the varous credits are applied against the Income Tax liability in
the correct order. In accordance with KRS 141.0205(4), the Income Tax liability is first reduced
by the nonrefundable LLET credit. Subsequently, in accordance with the first part of KRS
141.0205(5), the Recycling Credit should be applied against Income Tax after subtracting the
noarefundable LLET credit. In accordance with the second part of KRS 141.0205(3), the
Recycling Credit has already been calculated and utilized against the LLET as explained
previously on page 2.

It is the Department’s position that the Taxpayer has been allowed the full amount of
Recycling Credit against their LLET liability and against their Income Tax Liability as reflected in
the adjusted notices. The Department deems the Taxpayer’s interpretation of a small portion of
a larger statute to be inaccurate. To correctly comprehend KRS 141.0205, the statute must be
reviewed in its entirety. The reduction of Income Tax by the nonrefundable LLET credit takes
precedence over the application of the Recycling Credit and is in fact listed in a separate and
earlier portion of the statute. The Taxpayer’s interpretation of KRS 141.0205(5) combines the
Income Tax liability and LLET lability then subtracts the nonrefundable LLET credit, which
fails to take into account that the Income Tax lability has already been reduced by the
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nonrefundable LLET credit per KRS 141.0205(4). Therefore the Taxpayer’s interpretation is
incorrect when taking into account KRS 141.0205(4) and (5). KRS 141.0205(5) allows the
Recycling Credit to be applied against the Income Tax lability after the Income Tax liability has
been reduced by the nonrefundable LLET credit; and also allows the Recycling Credit to be
applied against LLET

For the reasons stated above, the Department has determined that the adjustments made to
the Recycling Credits for 2007 and 2008 are correct. Therefore, the Department’s denial of the
2008 refund of _and all adjustments to the Recycling Credits for the tax years in question
are hereby upheld.

This letter 1s the final ruling of the Department of Revenue.

APPEAL

You may appeal this final ruling to the Kentucky Board of Tax Appeals pursuant to the
provisions of KRS 131.110, KRS 131.340-131.365, 103 ICAR 1:010 and 802 KAR 1:010. If you
decide to appeal this final ruling, your petition of appeal must be filed at the pancipal office of the
Kentcky Board of Tax Appeals, 128 Brighton Park Boulevard, Frankfort, Kentucky 40601-3714,
within thirty (30) days from the date of this final ruling. The rules of the Kentucky Board of Tax
Appeals, which are set forth in 802 IKKAR 1:010, require that the petition of appeal must:

Be filed in quintuplicate;

Contain a brief statement of the law and facts in issue;

Contain the petidoner's or appellant’s position as to the law and facts; and
Include a copy of this final ruling with each copy of the petiion of appeal.

el A

The petition of appeal must be in writing and signed by the petidoner or appellant. Filings
by facsimile or other electronic means shall not be accepted.

Proceedings before the Kentucky Board of Tax Appeals are conducted in accordance with
103 KAR 1:010, 802 KAR 1:010 and KRS 131.340-131.365 and KRS Chapter 13B. Formal
hearings are held by the Board concerning the tax appeals before it, with all testmony and
proceedings officially reported. Legal representation of parties to appeals before the Board is
governed by the following rules set forth in Section 3 of 802 KAR 1:010:

1. An individual may represent himself in any proceedings before the Board where his
individual tax hability is at issue or he may obtain an attorney to represent him in those
proceedings;

An individual who is not an attorney may not represent any other individual or legal entity
in any proceedings before the Board;

)
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3. Any party appealing a final mling to the Board other than an individual, such as a
corporation, limited liability company, partnership, joint venture, estate or other legal
entity, shall be represented by an attorney in all proceedings before the Board, including the
filing of the petition of appeai; and

4. An attorney who 1s not licensed to practice in Kentucky may practice before the Board
only if he complies with Rule 3.030(2) of the Rules of the Kentucky Supreme Court.

You will be notified by the Clerk of the Board of the date and time set for any hearing.

Sincerely,
FINANCE AND ADMINISTRATION CABINET

ety My

Interim Executive Director
Office of Legal Services for Revenue

CERTIFIED MAIL
RETURN RECEIPT REQUESTED






























